In the Peabody case, supra, cited by the Secretary, in sup-
port of his arguments that Order No. 631937 was properly issued
under section 107 (a) of the Act, the imminent-danger order was
issued 3 days after a fire had occurred, but instrument tests
were being made at the time the order was issued and those tests
showed that carbon monoxide and inadequate oxygen continued to
exist in the mine at the time the order was issued.  The order
was not terminated until such time as instrument readings showed
that the levels of carbon monoxide and oxygen were within accept-
able limits.

In Old Ben Coal Corp. v. Interior Board of Mine Operations
Appeals, 523 F. 23^25 (7th Cir. 1975), the court stated that an
inspector has a difficult job because he has to be concerned a-
bout safety while coal companies are concerned about production
and profit.  Therefore, the court stated that an inspector's
imminent-danger order should be sustained unless the evidence
shows that he has clearly abused his discretion.  I agree with
the court's statement and I have never held that an imminent-
danger order was invalid unless I believed that the inspector
had clearly abused his discretion in issuing it.  The evidence
in this proceeding shows that the inspectors clearly abused
their discretion by stretching the concept of an imminent danger
beyond its reasonable limits.

The inspectors clearly abused their discretion in this case
(1) by failing to describe circumstances which;actually created
an imminent danger, (2) by failing to advise Badger that the "1
Left vacuum circuit breaker serial No. 4986" was not the equip-
ment which had to be withdrawn and was not the area from which
miners had to be withdrawn, (3) by failing to advise Badger that
they were withdrawing a "practice" of having another person re-
energize equipment who had not deenergized it in the first in-
stance, and (4) by failing to withdraw any miners from the mine
while the alleged imminent danger was being eliminated by having
the electricians, over a 2-day period, sign a statement that
they would not trouble shoot or test equipment with the power
on unless absolutely necessary, and would not have another per-
son reenergize equipment which they had deenergized (Exh. 6).
For the foregoing reasons, I find that Order No. 631937 was
improperly issued and should be vacated as hereinafter ordered.

The Question of Whether Section 75.509 Was Violated
Badger's Arguments

Although I have found above that Order No. 631937 should
be vacated, the Commission has held that violations cited in
withdrawal orders survive vacation of the orders (Island Creek
Coal Co. , 2 PMSHRC 279 (1980), and Van Mulvehill Coal Co. , 2

895 the person who de-
